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2. The State failed to present sufficient evidence to prove that

3. The trial court erred when it used Thomas Floyd's 1972

robbery conviction in its offender score calculation becaustv
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represent himself when it terminated his pro se status

2. Where the State presented a copy of

Floyd had knowledge of the no-contact order he was
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3. Where the trial court found that Thomas Floyd's 1972

The State charged Thomas Lee Floyd by Amendeli-

with one count of second degree assault ( RCW
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RP 5; 12/29/1OPM RP 27-39; TRP1 4, 14) Several of these
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stand trial. ( 12/29/10 RP 28-39 09/13/1OPM RP 12) Each.

1
Citations to the transcripts in this case will be as follows. The volumes

containing the trial proceedings, labeled Volumes 1 thru 7, will be referred to as
TRP#." The volume containing the sentencing hearing will be referred to as
SRP." The remaining volumes will be referred to by the date of the proceeding
contained therein.
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waive his right to counsel and represent himself at trial.
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trial on Floyd's behalf. ( TRP6/7 739, 743-44, 747) The jury

NWM

The State asserted that the second degree assault

conviction was Floyd's third " strike" offense, and that he was

therefore a persistent offender subject to a sentence of life in
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face, and that neither it nor a 1972 assault conviction were
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Using an offender score of four points, the trial court
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sentenced Floyd to a standard range sentence of 20 months for the
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left ear. (TRP2 Be testified that Floyd followed her into

9



SM811099MUM=

Bertan testified that Floyd continued to yell at her, and pulled the
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and her husband, Grant Griffin, called 911. (TRP2 156; TRP4 406;
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deal of • iii on ' carpet, r and towels, and saw that the
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a • later transported her to the hospital. `' •
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TRP2 194, 196, 197-98, 199, 200) She also believes that she
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entered on January 4, 2010. ( Mm

March and April of 2010, Bertan received several collect calls
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records show calls made from the facility to Bertan's home an,
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but testified that the procedure occurred just a few weeks before

the alleged assault, and that these medical issues had been
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have proof that she had injured herself. ( TRP5 628-29) He
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FLOYD'S PRO SE ST W N .

OVERLY DISRUPTIVE AND i S PURPOSEFULLY

TRYING To DELAY TRI

Criminal defendants • right f self-
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819, 95 S. Ct. 2525, 45 L. Ed. 2d 562 (1975). This right is so

DEEM
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represent himself because, in the trial court's opinion, "Madsen hati.

Madsen appealed the denial of his motion to proceed pro se, an4.
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believed was mismanagement and delay of his case and discovery
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largely silent during the State's presentation of its evidence anI
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when Floyd asked inappropriate questions or attempted to elicit
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was unable to ask questions in the manner he wanted, or when he
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on Floyd's behalf, stand-by counsel stated that he could, but that
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chance," and Floyd stated that he did, and would discuss his
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The trial court showed a great deal of patience with Floyi

was eager to go to trial. He did not interrupt the Statee

presentation of its case, and the trial proceeded almost to
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status is not warranted simply because Floyd was "unfamiliar with
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disruptive" or that delay was his " chief motive such thai
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cured the problem. Therefore, the trial court's decision to deny
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B. THE STATE FAILED TO PRESENT SUFFICIENT EVIDENCE TO

PROVE THAT FLOYD HAD KNOWLEDGE OF THE No-

CONTACT ORDER, WHICH IS AN ESSENTIAL ELEMENT OF
THE CRIME OF VIOLATING A NO-CONTACT ORDER

Due process requires that the State provide sufficient
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elements of the crime beyond a reasonable doubt. State v.
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Proof of this element has been found sufficient when, for
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order entered in this cause number in open court on January 4,

2010. (Exh. P70) In closing arguments, the State pointed to a
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anyone saw him receive and/or sign the document, or that the

the existence" of the order, and therefore the State failed to

C FLOYD'S 1972 ROBBERY CONVICTION SHOULD NOT BE

USED FOR ANY SENTENCING PURPOSE BECAUSE IT IS

CONSTITUTIONALLY INVALID ON ITS FACE

In order to establish Floyd's offender score, and in an

presented evidence of a 1972 Pierce County Superior Court
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That Floyd] unlawfully and feloniously, 4A.I A
with a pistell-l-, [did] take personal property from the
person or in the presence of John Edward Noland, the
owner thereof, against his will or by means of force or
violence or fear of immediate injury to his person.

CP 272) The information misstates the elements of robbery, ani-

fear of injury." As charged and instructed, Floyd's conviction only

instructions rendered the conviction constitutionally invalid. See

State v. McCarty, 140 Wn.2d 420, 998 P.2d 296 (2000) (both State

2 The words "while armed with a pistol" appear to have been stricken out and
initialed in the original document. (CP 272)



not contain all the elements of the offense). The trial court agree4

However, the trial court still included the robbery offense r6
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frustration with Floyd's inept closing argument. The trial court's
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order, and his misdemeanor convictions for violating that order

DATED: January 13, 2012

STEPHANIE C. 

CUNNINGHAJWSB #26436

Attorney for Thomas L. Floyd

STEPHANIE C. CUNNINGHAM, WSBA #26436
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